
 
CHARTER TOWNSHIP OF COMMERCE 

FLOOD PLAIN BOARD OF APPEALS MEETING 
Thursday, July 26, 2018 

2009 Township Drive 
Commerce Township, Michigan 48390 

 
A. CALL TO ORDER: Rusty Rosman, Chairperson called the meeting to order at 
7:00pm. 
     
ROLL CALL: Present:  Rusty Rosman, Chairperson  
     Rick Sovel 
     Clarence Mills 
     Robert Mistele, Alternate ZBA Member 
  Absent:  Jorge Pacheco, Secretary 
     Bill McKeever 
  Also Present:  Jay James, Engineer/Building Official 
     Paula Lankford, Assistant to the Planning Director 
      
Chairperson Rosman introduced the Members of the Board to those present, as well as 
Paula Lankford and Jay James.  She reviewed the requirements for review by the Flood 
Plain Board of Appeals, including the fact that all standards are to be met by the 
applicant.  She assured the applicants present that the site had been visited by the 
members of the Flood Plain Board.  She also explained that if a petitioner’s request is 
granted, they will receive their letter of approval by mail. It is imperative that the letter be 
presented when applying for a building permit.  
She added that in order to have a variance approved this evening; applicants would 
need the approval of 3 out of the 4 Zoning Board of Appeals members present. 
 
B. APPROVAL OF MEETING AGENDA 
MOTION by Mills, supported by Mistele, to approve the Zoning Board of Appeals 
Meeting Agenda for July 26, 2018.  MOTION CARRIED UNANIMOUSLY 
 
C. APPROVAL OF MEETING MINUTES 
None. 
 
D. PUBLIC DISCUSSION OF MATTERS NOT ON THE AGENDA 
None. 
 
E. UPDATE OF ACTIVITIES 
Rick Sovel – Township Board & Library 

 The pedestrian bridge is two weeks behind. 
 
Jay James – The concrete will be done by mid-August, and the remainder is expected 
to be completed by September 1st. 
 
 
 
Rick Sovel - 
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 At the Board meeting on Tuesday, we approved wording for the Police and Fire 
SAD’s to replace the ones that will be expiring. These will be on the November 
ballot. 

 The Fire millage pays 100% of our Fire staffing and equipment.  

 We need to have these passed. They’re pretty similar to what they were. 

 Fire is looking to have more transport and service, and to have two people at 
each station. Right now, they only have one. 

 They’re also looking to rebuild Station #3 on Welch Road, within the next 10 
years, as that is 50-plus years old. 

 On the Police side, they’re looking at adding 4 to 6 people over the next 11 
years. 

 
 
F. OLD BUSINESS: 
None. 
 
G. NEW BUSINESS: 
ITEM G1: PA18-0008 CAROLYN MCFAWN – PUBLIC HEARING 
Carolyn McFawn of Commerce MI is requesting an appeal of an administrative decision 
by the Building Official from Chapter 12, Article 3 of the Commerce Township Code of 
Ordinances to fill in an area of a special flood hazard located at 1039 Vollmers. 
Sidwell No.: 17-15-302-023 
 
Jay James provided and overview at Chairperson Rosman’s request. He provided 
history on the request and discussed working with Carolyn McFawn since Spring 2017. 
He reviewed the process for constructing a new home with her, and he encouraged her 
to begin by working with the Oakland County Health Department to determine the septic 
situation. She returned with a detailed package of everything she believed needed to be 
done. At that time, he noticed flood plain noted on her plan that was going to be filled.  
As part of another permit Carolyn had obtained for a seawall, with the DEQ, the DEQ 
inadvertently approved 155 cubic yards of fill within the flood plain. The DEQ has no 
jurisdiction over the flood plain on a lake. They have jurisdiction over flood ways of 
rivers and streams, but local municipalities have jurisdiction on the lakes. Jay contacted 
the DEQ right away and they admitted the error. Their permits always say that they 
defer to the Township, who may have stricter standards. This did not relieve Carolyn of 
the issue that Jay felt he could not approve the permit with filling of the flood plain. The 
Building Department has always interpreted the ordinance, Chapter 12 of the Code of 
Ordinances, to read that people can fill the flood plain, but they must cut it somewhere 
else so it is net zero overall for the flood plain of the lake. 
Jay explained that Section 12-55, it speaks to methods of reducing flood loss, which 
includes filling, grading, dredging, or other development that may increase flood 
damage. Also, in one section of the Ordinance, where it speaks to the possibility of 
giving a variance, which is where the Flood Plain Board of Appeals is granted its 
powers, it indicates that this board cannot grant a variance if the flood plain is raised. 
Carolyn was taken back for two reasons; one, she thought she had approval from the 
DEQ, and two, she did not see where it said net zero or no fill allowed in the Ordinance. 
Jay noted that it is important to look at, one, is it necessary to fill the flood plain? And 
two, is the flood plain being filled the least amount possible? 
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Jay reviewed the site plan as submitted by Carolyn on the overhead in detail, and he 
explained the reasoning for the design and layout, along with distance to neighboring 
wells. The Health Department requires a 50’ isolation distance from any well for a 
septic. He continued to elaborate upon the proposed septic field location, and the 
proposed fill to the flood plain, which is a net of 34 yards. The impact of that fill upon 
Commerce Lake, which is 262 acres, would raise the flood plain .0009 inches which is 
less than a sheet of paper. It is pretty insignificant. 
Jay reiterated the reasons for denial, and explained that the Flood Plain Board cannot 
grant a variance. They can only review an appeal of the Building Inspector’s 
interpretation. The Ordinance was clear that this Board cannot grant a variance. 
 
Chairperson Rosman – If there is a motion, it will be regarding an interpretation of the 
Building Administrator’s decision, versus a variance. 
 
Jay James – Correct. 
 
Chairperson Rosman opened the public hearing.    
 
Thomas Sandon – My bride is Carolyn McFawn. This is our project, although Carolyn 
has done most of the work. I have prepared some comments and I have copies if you’d 
like to follow along. 
 
Mr. Sandon distributed copies to the Board. 
 
Chairperson Rosman asked if this submission varied from the previous letter submitted. 
Mr. Sandon replied there were some differences. She asked that he review the changes 
as the Board had carefully reviewed the prior letter. 
 
Mr. Sandon – I reread Sections 12-54, 12-63, and 12-57 of the Ordinance. We are 
appealing Jay’s verbal denial. You’ve received Kieft’s analysis and ours. The Township 
contends that the MDEQ does not have jurisdiction over the flood plain of lakes; they 
only have authority over floodways of rivers, lakes and streams. Jay’s letter refers to this 
and it says that MDEQ has authority over floodways of rivers, lakes and streams. 12-63 
defines a floodway as an area of a flood plain... 
 
Chairperson Rosman – I see it here, extremely hazardous area. 
 
Mr. Sandon – Projectiles, erosion potential, et cetera. I do not believe that we’re in a 
floodway. However, I went back to 12-54 and it defined a floodway as a channel of a 
river or other water cover, and the adjacent land areas that must be reserved as a 
floodway. So there is a conflicting definition between 12-54 and 12-63. 
 
Chairperson Rosman – We understand. 
 
Mr. Sandon – We agree that we’re a special flood hazard. We agree we’re in a flood 
plain. We agree that Section 12-63 puts us out of a floodway, and we believe the 
definition in the 12-54 does not agree with FEMA, MDEQ or Section 12-63. The 
definition in 12-54 forbids increasing the water surface more than the designated height, 
but it does not define what designated height is. If the intent was zero, I believe it would 
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say zero. It says designated height. Zero tolerance is a 90s term I put in there, which as 
proven time and again, has no business deciding common sense issues; an opinion, not 
a fact. 
Therefore, we contend that there is not an Ordinance prohibiting or requiring net zero fill 
as an addition to the flood plain at 1039 Vollmers. It’s a policy of the Building Inspector, 
or the Building Department; if there's a long standing practice to limit to net zero, I 
believe that should be in the handout of rules and regulations that is provided when you 
go to get a permit. 
Section 12-62.2 allows variances for new construction on a lot of a half-acre or less. 
This lot is approximately 10,000 square feet, it’s about 250x40, or .23 acres. Section  
12-62.2c does not allow variances with any designated floodway, if any increase in flood 
level would result. 
We’ve decided we’re not in a floodway, and therefore, 12-62.2c does not apply. The 
.0009 inches is so de minimus it would result in no reasonably measurable increase in 
the flood level. 
We believe we’ve performed reasonable due diligence on the project. We’ve worked on 
it from April 2017 to May of 2018. We’ve hired three engineering companies, and made 
several trips to the Township trying to stay on the right track. Our offer to purchase the 
property was contingent upon getting septic approval. Once we got that approval, and in 
fact we asked for a 30-day extension on the due diligence period, in order to make sure 
we got our septic approved, and we did. 
From there, we hired two soil boring companies to make sure we did the borings and we 
could put in proper helical piers for footings. We hired another engineering company to 
do the survey, topography, site plan, et cetera. That would be Kieft, and Tim Hart, who 
is the other person sitting here. We hired an architect to design the house. We 
abandoned the well, which was 18’ deep and about 20’ from the existing septic. We 
disconnected the utilities, and prepared the existing structure to be demolished. 
 
Mr. Sandon approached the overhead and elaborated on the demolition details, 
mitigation, and details of the flood plain area. He also continued his review, explaining 
the financial hardship presented with the project, the appeals filed with the OCHD, 
MDEQ and the Township.  
 
Timothy Hart, 7142 Radley Lake Road, Clarkston, MI – I’m the surveyor engineer who 
has been involved with Carolyn and Tom with the site plan for the new home, after they 
proceeded to get their septic permit. We were aware that a portion of the septic field 
was in the flood plain. At that point, we tried to design the home, working with the 
architect, and tried to do the site in a way that minimally impacted the flood plain. 
Between fill for the septic and the sea wall, it’s 50’. The character of the lot is literally 
level between the base of the septic and the edge of the lake, so to mitigate would have 
been pretty tough and it would have degraded the project. Mitigation did not make 
sense on this site. 
 
Rick McDonald, 9135 Commerce Road, Commerce Township, MI – I live on Lower 
Straits Lake. Although I empathize, I don’t want the Township to put themselves in a 
situation where you’re setting precedents. I had an experience with my neighbor. When 
they moved in, they decided to fill beside my house, which meant that now all the rain 
water and flood water comes into my yard. I had to level. I don’t live by this area. I don’t 
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see the neighbors here. Keep in mind, these laws were created not just for the flood 
plain, but to prevent changing the topography of the neighbor’s yards. 
 
There was -1- letter and -1- return. 
 
Chairperson Rosman read the letter into the record, submitted by Bill and Jerri Dicks, 
1033 Vollmers, Commerce Township, MI. They were concerned with the size of the 
home on such a narrow lot, how it will feel crowded, and how their view of the lake will 
be blocked. They were also concerned with drainage and hoped that their yard would 
not be flooded as a result of raising the ground level next door. They’ve been in their 
home 25 years and they do not look forward to the changes in this property. 
 
Chairperson Rosman closed the public hearing as there were not additional 
comments or questions. 
 
Board Comments: 
Sovel – Did the seawall have any impact on the floodplain? There’s always some fill 
behind a seawall. 
 
Jay James – The DEQ is the one that permits the seawall and the fill behind it, but the 
fill is theoretically in the flood plain. The seawall does impact it, but it’s very minimal. 
 
Sovel – Less than .0009? 
 
Jay James – Yes, substantially less. 
 
Sovel – So when you do fill it in, you’re not just right at sea level. 
 
Jay James – It goes back, typically 5’ to 10’ max. 
 
Sovel – In 30 years of Rusty and I being on the Board, we’ve never had this before. You 
were following the rules, but I don’t have a problem with it considering the amount of fill. 
 
Discussion continued between Jay James, Rick Sovel and the petitioner regarding the 
seawall fill. The impact is almost zero. 
 
Sovel – As far as setting a precedent, every case stands on its own. Just because one 
neighbor gets a variance, it doesn’t mean anyone else does. I know this is not a 
variance. I don’t have a problem with this. 
 
Jay James – Drainage is a separate issue we look at, and I will be looking at it on this 
site more in-depth. We do everything we can to prevent impact upon the neighbors. 
 
Mills – The question I had was about how high is this fill going to be, and what problems 
it may cause for the neighbors. When I looked at it, I couldn’t tell how high the fill would 
be and the impact as far as water runoff. 
 
Jay James – The neighbor to the southeast talked to me about it. I believe the field itself 
is being raised a little less than 3’ from the existing grade, which is around 2’ above the 
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floodplain. By the time they’re done, I believe the top of the septic field is about four-
tenths higher than the porch of the neighbor, so maybe 3”. It won’t obstruct any vision 
and I explained that to him. He was more concerned with drainage. 
 
Mills – That was my question, was what significant impact would it have on drainage. 
 
Jay James – When property is developed, it’s designed so that water flows to the 
property lines, and then it goes either forward or back. In this case, they go back toward 
the lake. I will look at roof drainage in particular and I will recommend taking the 
downspouts into a pipe that takes the water back toward the lake. 
 
Mistele – I did find in my research that the DEQ does define 300 cubic yards. You called 
it a compensating cut. Each organization has its own standards for that. In my reading 
and interpretation, I lean with Jay’s decision to maintain net zero to prevent flood risk in 
the future. 
 
Chairperson Rosman – I’m very concerned about the fact that the Ordinance does not 
speak to what you needed it to speak to. Township Staff and Board members have 
discussed this with the Township Attorney. We know that they’re going to address it in 
the very near future to make the changes to clarify this in the Ordinance. 
It’s important to remember that we are not granting a variance. We are here to do an 
interpretation of the Building Administrator’s decision. 
 
MOTION by Rosman, seconded by Mills, with regard to Item PA18-0008, the request by 
Carolyn McFawn of Commerce MI for an appeal of an administrative decision by the 
Building Official from Chapter 12, Article 3 of the Commerce Township Code of 
Ordinances to fill in an area of a special flood hazard located at 1039 Vollmers. 
Sidwell No.: 17-15-302-023 
Upon reviewing the applicants’ letter concerning the application of the Flood Damage 
Prevention provisions of the Township Code of Ordinances and the testimony 
associated therewith, it is our interpretation, as the Flood Plain Board of Appeals, that 
the applicants are appealing the decision of the Township Building Inspector prohibiting 
the proposed 155 cubic yards of fill, of which 34 cubic yards will be in the flood plain.  
The Building Inspector has determined that any fill must be balanced with excavation for 
a net 0 increase in flood plain height in reliance of Section 12-62(c)(2)(e)(3). 
It is our determination that while Section 12-62(c)(2)(e)(3) does prohibit increasing the 
flood heights, that prohibition is limited to any variance from the Article.  The Article 
does not specifically prohibit an increase in the flood plain height outside of the 
provisions addressing variances.  While it was likely the intent to prohibit such 
increases, the language of the ordinance does not explicitly state.   
In passing upon appeals of a decision arising out of this Article, we are to consider all of 
the factors of section (c)(1)d.  In regards to those 11 factors, we find: 

1. It highly unlikely that this interpretation will result in a danger of materials being 
swept on other lands and cause damage or injury to others. 

2. It unlikely that this interpretation will result in flood damage to the building and 
that the owner is aware of this impact and has advocated for this interpretation. 

3. It is very unlikely that this interpretation will cause flooding or erosion, especially 
any resulting in a danger to life or property.  

4. Factor 4 is not applicable because it is a single family home. 
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5. Factor 5 is also not applicable because it is a single family home. 
6. This interpretation will not cause applicants’ property to be subject to any 

significant greater risk of flooding or erosion damage because the fill is minimal.  
Any alternative location on the lake will have some risk of flooding or erosion 
damage. 

7. The applicants’ use is compatible with neighboring uses.  They are all single 
family residential homes.  

8. Factor 8 does not identify any particular standard, however the difference in flood 
plain elevation is very little over the entire lake.  While the comprehensive plan of 
the applicants and the flood plain management program differ, the difference is 
minimal and unlikely to result in any additional harm. 

9. This interpretation will not result in any change of access to the property in times 
of flood. 

10. Most of Factor #10 is not applicable because the property is on a lake, not a 
river.  However, in regard to wave action, the interpretation will result in a lower 
elevation but it is a minor reduction and it is unlikely that the difference will result 
in any increased risk from wave action. 

11. This interpretation will not result in an increase in the costs of the providing 
governmental services during and after flood conditions because the difference is 
so minimal. 

Based upon the information provided, we find the decision of the Building Inspector that 
the applicants’ proposed fill does not comply with the Flood Damage Prevention 
provisions was in error.  
ROLL CALL 
Ayes:  Rosman, Mills, Sovel 
Nays:   Mistele 
Absent:  McKeever, Pacheco 
 
H: OTHER MATTERS TO COME BEFORE THE BOARD: 

 Chairperson Rosman and Paula Lankford discussed the upcoming meetings in 
September.  

 A sign would come before the Zoning Board of Appeals. 

 The Flood Plain Board of Appeals would also hold a meeting again to approve 
the minutes. 

 
I. CORRESPONDENCE:  
None. 
 
J. ADJOURNMENT:  

 NEXT REGULAR ZBA MEETING DATE: THURSDAY, SEPTEMBER 27, 2018 
 
MOTION by Mills, supported by Mistele, to adjourn the meeting at 7:45pm.   
  MOTION CARRIED UNANIMOUSLY 
 
  
________________________ 
Jorge Pacheco, Secretary  


